232                                    CONTRACTS

The plaintiff, an English merchant, makes a contract in Paris with
the defendant, a person domiciled in England and over twenty but
under twenty-one years of age, by which he agrees to sell non-necessary
goods to the defendant, delivery and payment to take place in London.
It is expressly stipulated that the contract shall be governed by Swiss law.

Objectively regarded, this is an English contract void by
English law and it would be idle to suggest that it is validated
by the reference to Swiss law. But if it were made by the
English infant with a Swiss merchant and if it related to acts
performable solely in Switzerland, it would not be unprincipled
to recognize its validity according to Swiss law. This law ad-
mittedly governs the valid formation of the contract in other
respects and it seems only sensible that its control should
extend to the question of capacity. It is true, of course, that the
defendant would escape from an incapacity imposed upon him
by the English law of his domicil, but quite apart from the fact
that the contract has no material connexion with England, it
does not follow, as we have seen, that the English rule is in-
tended to affect transactions of a substantially foreign character.
That the proper law objectively ascertained regulates capa-
y is not inconsistent with the decision of Lord Eldon in
Male v+ Roberts* the only relevant authority.1 ** '

% The defendant, an infant domiciled in England, was sued upon what
may be called a Scottish contract that he had made in Edinburgh.
Lord Eldon, in dealing with his plea of infancy, said that his omission
to give evidence of Scottish law upon the matter was fatal to this
defence, since 'the law of the country where the contract arose, must
govern the contract'.

On the surface, this statement favours the lex loci wntractus.
The inference is otherwise, however, if the words are trans-
lated into language appropriate to the present state of private
international law. In effect Lord Eldon ruled that capacity is
governed by the law that governs the contract. In his time, and
indeed for many years afterwards, the judges, when required to
identify the governing law of a contract, laid overwhelming
stress upon the locus contractor After a century and a half of
development, however, a more flexible test has been evolved,
and the modern equivalent of 'the law of the country where
the contract arose' is the law of the country with which the
contract has the most substantial connexion.
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